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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 
 
3A, INC., TANMOR, INC., RIDGEPAC, INC., RIDGE 
ASSETS, INC., RIDGEDOWN, INC., TOMMYS DOC 
SQUAD, LLC, RIDGE LOGISTICS, LLC, RIDGE PEN, 
LLC, TOMPACK, LLC, BIGPACK, LLC, ROBPACK, 
LLC, NYPS, LLC, ROBERT HAGAN and THOMAS 
HAGAN, 

Plaintiffs,

 
- against - 

 
ATLANTIC MAILBOXES INC., TRIPP SINGER and 
BRADLEY KAPLAN, 
 

Defendants.

 
Index No.: 
 
 
 
VERIFIED COMPLAINT 

 
 

Plaintiffs, 3A, INC., TANMOR, INC., RIDGEPAC, INC., RIDGE ASSETS, INC., 

RIDGEDOWN, INC., TOMMYS DOC SQUAD, LLC, RIDGE LOGISTICS, LLC, RIDGE 

PEN, LLC, TOMPACK, LLC, BIGPACK, LLC, ROBPACK, LLC, NYPS, LLC (collectively, 

the “NYPS Stores”), ROBERT HAGAN and THOMAS HAGAN, by their attorneys, The Law 

Offices of Mark McKew, PLLC, for their complaint against defendants, ATLANTIC 

MAILBOXES INC., TRIPP SINGER and BRADLEY KAPLAN, allege as follows: 

INTRODUCTION 

1. Plaintiffs are one of the largest multiple center owners (individually, an “MCO”) 

of The UPS Store, Inc. (“TUPSS”) franchises in the United States, owning and operating 20.4% 

of the approximately 54 TUPSS franchise retail store centers located in Manhattan, New York. 

2. Plaintiffs are seeking to recover for damages resulting from defendants wrongful 

acts intended to, inter alia, destroy Plaintiffs’ reputation, eliminate Plaintiffs as competitors, and 



 

 

prevent Plaintiffs from implementing their policies and procedures concerning customer pricing 

(the “Transparency Sales Model”) at their NYPS Stores. 

3. Plaintiffs’ Transparency Sales Model is designed to achieve the TUPSS goal of 

100% compliance with the maximum UPS Retail Prices to be charged to TUPSS customers. 

4. Upon information and belief, defendants are gravely concerned that Plaintiffs’ 

successful implementation of Plaintiffs’ Transparency Sales Model will harm the profitability of 

other TUPSS franchisees and TUPSS itself and, most importantly, expose a long-standing, 

network-wide practice of fraudulently and deceptively overcharging TUPSS customers. 

THE PARTIES 

5. 3A, Inc. (“3A”) is, and at all relevant times was, a corporation organized under 

the laws of the State of New York with a principal place of business at 1636 Third Avenue, New 

York, New York. 

6. Tanmor, Inc. (“Tanmor”) is, and at all relevant times was, a corporation organized 

under the laws of the State of New York with a principal place of business at 527 Third Avenue, 

New York, New York. 

7. Ridgepac, Inc. (“Ridgepac”) is, and at all relevant times was, a corporation 

organized under the laws of the State of New York with a principal place of business at 331 West 

57th St., New York, New York. 

8. Ridge Assets, Inc. (“Ridge Assets”) is, and at all relevant times was, a corporation 

organized under the laws of the State of New York with a principal place of business at 1202 

Lexington Avenue, New York, New York. 



 

 

9. Ridgedown, Inc. (“Ridgedown”) is, and at all relevant times was, a corporation 

organized under the laws of the State of New York with a principal place of business at 342 

Broadway, New York, New York. 

10. Tommys Doc Squad, LLC (“Tommys”) is, and at all relevant times was, a limited 

liability company organized under the laws of the State of New York with a principal place of 

business at 303 Park Avenue South, New York, New York. 

11. Ridge Logistics, LLC (“Ridge Logistics”) is, and at all relevant times was, a 

limited liability company organized under the laws of the State of New York with a principal 

place of business at 1562 First Avenue, New York, New York. 

12. Ridge Pen, LLC (“Ridge Pen”) is, and at all relevant times was, a limited liability 

company organized under the laws of the State of New York with a principal place of business at 

1474 Third Avenue, New York, New York. 

13. Tompack, LLC (“Tompack”) is, and at all relevant times was, a limited liability 

company organized under the laws of the State of New York with a principal place of business at 

228 Eighth Avenue, New York, New York. 

14. Bigpack, LLC (“Bigpack”) is, and at all relevant times was, a limited liability 

company organized under the laws of the State of New York with a principal place of business at 

694 Tenth Avenue, New York, New York. 

15. Robpack, LLC (“Robpack”) is, and at all relevant times was, a limited liability 

company organized under the laws of the State of New York with a principal place of business at 

328 Eighth Avenue, New York, New York. 



 

 

16. NYPS, LLC (“NYPS”) is, and at all relevant times was, a limited liability 

company organized under the laws of the State of New York with a principal place of business at 

331 West 57th St., New York, New York. 

17. Thomas Hagan (“Tom”) is, and at all relevant times was, a resident of the State of 

New Jersey. 

18. Robert Hagan (“Robert”) is, and at all relevant times was, a resident of the State 

of New Jersey. 

19. Tom and Robert each own, and at all relevant times owned, one half of the shares 

of 3A, Tanmor, Ridgepac, Ridge Assets and Ridgedown. 

20. Robert is, and at all relevant times was, the President and Treasurer of 3A, 

Tanmor, Ridgepac, Ridge Assets and Ridgedown. 

21. Tom is, and at all relevant times was, the Secretary and Vice President of 3A, 

Tanmor, Ridgepac, Ridge Assets and Ridgedown. 

22. Tom and Robert each have, and at all relevant times had, a 50% membership 

interest in NYPS. 

23. Tom and Robert are, and at all relevant times were, the managing members of 

NYPS, LLC. 

24. NYPS has, and at all relevant times had, a 100% membership interest in Tommys, 

Ridge Logistics, Ridge Pen, Tompack, Bigpack and Robpack. 

25. NYPS is, and at all relevant times was, the managing member of Tommys, Ridge 

Logistics, Ridge Pen, Tompack, Bigpack and Robpack. 



 

 

26. Upon information and belief, defendant Atlantic Mailboxes Inc. (“Atlantic”) is, 

and at all relevant times was, a corporation organized under the laws of the State of New York 

with a principal place of business at 1275 First Avenue, No. 330, New York, New York. 

27. Upon information and belief, defendant Tripp Singer (“Singer”) is a resident of 

the State of New York. 

28. Upon information and belief, defendant Singer is, and at all relevant times was, an 

officer, director, principal and/or owner of Atlantic. 

29. Upon information and belief, defendant Singer is the sole shareholder of Atlantic. 

30. Upon information and belief, Atlantic is, and at all relevant times was, a mere 

instrumentality of defendant Singer. 

31. Upon information and belief, at all relevant times, defendant Singer dominated 

and controlled defendant Atlantic for his personal financial gain. 

32. Upon information and belief, Atlantic is, and at all relevant times was, the alter 

ego of defendant Singer. 

33. Upon information and belief, defendant Bradley Kaplan (“Kaplan”) is a resident 

of the State of Connecticut.  

THE UPS STORE 

34. Upon information and belief, in or about 1980, Mail Boxes Etc., Inc. (“MBE”) or 

its predecessor-in-interest began providing packaging, shipping and postal services to customers 

through a network of retail stores. 

35. Upon information and belief, in or about 2000, there were approximately 4,000 

MBE locations worldwide. 



 

 

36. Upon information and belief, United Parcel Service of America, Inc. acquired 

MBE in or about 2001. 

37. Upon information and belief, United Parcel Service of America, Inc. is a wholly-

owned subsidiary of United Parcel Service, Inc. (“UPS”). 

38. Upon information and belief, United Parcel Service, Inc. is one of the world’s 

largest package delivery companies. 

39. Upon information and belief, after its acquisition, MBE was a wholly-owned 

subsidiary of United Parcel Service of America, Inc. 

40. Upon information and belief, in or about 2003, United Parcel Service of America, 

Inc. began the process of rebranding retail stores in the MBE franchise network as “The UPS 

Store”. 

41. Upon information and belief, in or about 2012, the United Parcel Service of 

America, Inc. renamed its wholly-owned subsidiary MBE to TUPSS. 

42. Upon information and belief, TUPSS is a wholly-owned subsidiary of United 

Parcel Service of America, Inc. 

43. Upon information and belief, MBE is the predecessor-in-interest to TUPSS. 

44. Upon information and belief, TUPSS is now the world’s largest franchisor of 

retail shipping, postal, printing and business service centers. 

45. Upon information and belief, each TUPSS retail service center (a “Store Center”) 

exists and operates pursuant to a standard franchise agreement with TUPSS for a ten year term. 

46. Upon information and belief, each TUPSS Store Center offers to its customers 

postal, packaging, business communication and other goods and services. 



 

 

47. Upon information and belief, there are presently approximately 4,400 TUPSS 

franchisee locations in the U.S. 

48. Upon information and belief, TUPSS actively markets the sale of its franchises, 

inter alia, through its website, www.theupsstore.com, and through its area franchisees. 

49. Upon information and belief, a TUPSS area franchisee (“Area Franchisee”) 

operates pursuant to an area franchisee agreement with TUPSS (“Area Franchisee Agreement”). 

50. Upon information and belief, each Area Franchisee has a contractual 

responsibility, inter alia, to develop and supervise TUPSS franchisees within its area and in 

return the Area Franchisee receives royalties on the gross sales and commissions of franchisees 

in its area. 

51. Defendant Atlantic is, and at all relevant times was, the TUPSS Area Franchisee 

for Manhattan. 

DEVELOPMENT OF THE NYPS MCO 

52. Between 2004 and 2012, plaintiffs Tom and Robert purchased eight existing 

TUPSS Store Centers and opened three new TUPSS Store Centers in Manhattan. 

53. Plaintiffs purchased or opened each of the eleven TUPSS Store Centers in the 

Manhattan area with the full encouragement, financial support, and direction of TUPSS and 

defendants Atlantic and Singer. 

54. In or about August 2004, plaintiff Robert, with a partner, entered into a franchise 

agreement to operate his first TUPSS Store Center at 527 Third Avenue, New York, New York 

(“Store Center 1227”). 

55. Plaintiff Tom subsequently took out the ownership interest of Robert’s partner, 

and on or about July 1, 2008, plaintiffs Tom and Robert through their wholly-owned entity, 



 

 

plaintiff Tanmor, entered into a ten-year Franchise Agreement with TUPSS’s predecessor-in-

interest, MBE, to operate Store Center 1227. 

56.  Plaintiffs Tom and Robert through their wholly-owned entity purchased their 

second TUPSS Store Center in defendant Atlantic’s Manhattan area on or about March 28, 2008, 

the date when plaintiff 3A entered into a ten-year Franchise Agreement with TUPSS’s 

predecessor-in-interest, MBE, to operate Store Center 561 at 1636 Third Avenue, New York, 

New York (“Store Center 561”). 

57. The purchases of Store Centers 561 and 1227 were initially self-funded by 

plaintiffs Tom and Robert. 

58. With the purchase of their second TUPSS Store Center, plaintiffs Tom and Robert 

became an MCO under the terms of the Franchise Agreements. 

59. In 2009 and 2010, TUPSS and defendants Atlantic and Singer urged Tom and 

Robert to purchase three underperforming Store Centers that were on the verge of closing and/or 

filing for bankruptcy. 

60. In 2009 and 2010, to facilitate the purchases of the underperforming Store 

Centers, TUPSS and/or its predecessor-in-interest issued to certain of the Plaintiffs three loans 

totaling $372,000. 

61. On or about July 10, 2009, plaintiffs Ridgepac, 3A, Tanmor, Tom and Robert 

signed two secured promissory notes in favor of TUPSS and/or its predecessor-in-interest, MBE, 

in exchange for a total of $150,000.  

62. On or about April 3, 2010, plaintiffs Ridge Assets, Ridgepac, 3A, Tanmor, Tom 

and Robert signed a secured promissory note in favor of TUPSS and/or its predecessor-in-

interest, MBE, in exchange for $150,000. 



 

 

63.  On or about August 18, 2010, plaintiffs Ridgedown, Ridge Assets, Ridgepac, 3A, 

Tanmor, Tom and Robert signed a secured promissory note in favor of TUPSS and/or its 

predecessor-in-interest, MBE, in exchange for $72,000. 

64. With the funds borrowed from TUPSS and/or its predecessor-in-interest, on or 

about July 7, 2009, plaintiffs Tom and Robert through their wholly-owned entity, plaintiff 

Ridgepac, entered into a ten-year Franchise Agreement with TUPSS’s predecessor-in-interest, 

MBE, to operate Store Center 1141 at 331 West 57th St., New York, New York (“Store Center 

1141”). 

65. With the funds borrowed from TUPSS and/or its predecessor-in-interest, on or 

about March 31, 2010, plaintiffs Tom and Robert through their wholly-owned entity, plaintiff 

Ridge Assets, entered into a ten-year Franchise Agreement with TUPSS’s predecessor-in-

interest, MBE, to operate Store Center 523 at 1202 Lexington Avenue, New York, New York. 

(“Store Center 523”). 

66. With the funds borrowed from TUPSS and/or its predecessor-in-interest, on or 

about September 21, 2010, plaintiffs Tom and Robert through their wholly-owned entity, 

plaintiff Ridgedown, entered into a ten-year Franchise Agreement with TUPSS’s predecessor-in-

interest, MBE, to operate Store Center 5308 at 342 Broadway, New York, New York. (“Store 

Center 5308”). 

67. During a telephone call on or about September 2010, Tom informed defendant 

Singer and TUPSS representatives Steven Dandrea, TUPSS Regional Vice President at the time 

(“Dandrea”) and Kevin Pignone, TUPSS Vice President of Business Development at the time, 

that he and Robert wanted to expand their MCO to ten Store Centers in the Manhattan area. 



 

 

68. During the telephone call, TUPSS and defendant Singer enthusiastically 

supported the proposed expansion of Tom’s and Robert’s MCO proposed by Tom. 

69. Contemporaneously, plaintiffs Tom and Robert developed a plan to finance 

expansion of their MCO that would include financing the purchase and/or development of 

additional Store Centers with loans from TUPSS and a private investor. 

70. Plaintiffs Tom and Robert shared with defendant Singer the aforementioned plan 

to finance expansion of their MCO. 

71. In or about, February 14, 2011, TUPSS issued a press release announcing that, to 

support the expansion of the TUPSS network, $22.5 million in lending would be available from 

The Bancorp Inc. to fund development of new TUPSS Store Center locations and the transfer of 

current TUPSS Store Centers to new owners (the “SBA Loan Program”).   

72. Defendant Singer encouraged Tom and Robert to take advantage of the SBA Loan 

Program in connection with the expansion of Tom’s and Robert’s MCO expansion. 

73. In or about March 2011, plaintiffs Tom and Robert received a loan of 

approximately $500,000 from John Penrose (“Penrose”), a private investor, to fund the purchase 

and development of additional TUPSS Store Centers. 

74. In furtherance of Plaintiffs MCO expansion in Manhattan, on or about June 8, 

2011, plaintiffs Tom and Robert received from TUPSS and/or its predecessor-in-interest a letter 

approving plaintiffs Tom and Robert for ownership of up to seven new TUPSS franchise 

locations. 

75. In or around June 2011, defendant Singer told plaintiffs Tom and Robert that pre-

approval of seven locations is a departure from TUPSS’ normal approval process. 



 

 

76. In or around June 2011, defendant Singer told plaintiffs Tom and Robert that pre-

approval of seven locations was a good sign that TUPSS was interested in having them become 

one of the largest MCO’s in the entire TUPSS network. 

77. In 2011, pursuant to the financing approval confirmed in the June 8, 2011 letter, 

TUPSS and/or its predecessor-in-interest issued to certain of the Plaintiffs two loans totaling 

$150,000. 

78. On or about May 6, 2011, plaintiffs Ridge Assets, Ridgepac, Tanmor, Ridge 

Logistics, Tom and Robert signed a secured promissory note in favor of TUPSS and/or its 

predecessor-in-interest, MBE, in exchange for $90,000. 

79. On or about June 10, 2011, plaintiffs Ridge Assets, Ridgepac, Ridge Logistics, 

Ridge Pen, Tommys, NYPS, Tom and Robert signed a secured promissory note in favor of 

TUPSS and/or its predecessor-in-interest, MBE, in exchange for $60,000. 

80. Upon information and belief, the two aforementioned promissory notes were co-

signed by defendants Atlantic and/or Singer. 

81. With the funds borrowed from TUPSS and/or its predecessor-in-interest and the 

Penrose loan, on or about May 31, 2011, plaintiffs Tom and Robert through their wholly-owned 

entity, plaintiff Tommys, entered into a ten-year Franchise Agreement with TUPSS predecessor-

in-interest, MBE, to operate Store Center 4311 at 303 Park Avenue South, New York, New York 

(“Store Center 4311”). 

82. With the funds borrowed from TUPSS and/or its predecessor-in-interest and the 

Penrose loan, on or about September 28, 2011, plaintiffs Tom and Robert through their wholly-

owned entity, plaintiff Ridge Logistics, entered into a ten-year Franchise Agreement with 



 

 

TUPSS predecessor-in-interest, MBE, to operate Store Center 1382 at 1562 First Avenue, New 

York, New York (“Store Center 1382”). 

83. In or about September, 2011, Tom was informed by defendant Singer and Jocelyn 

Sloan, TUPSS Manager of Finance, that based on the operational and financial success of the 

NYPS Stores, TUPSS issued to the NYPS Stores loans well in excess of TUPSS lending 

guidelines and practices. 

84. In or about the fall of 2011, TUPSS and defendants Atlantic and Singer approved 

the development by Tom and Robert of three new Store Centers in Manhattan.    

85. At the request of TUPSS and defendants Atlantic and Singer, the three new Store 

Centers were competitively positioned to directly compete with former TUPSS franchises and/or 

outside competitors such as Staples and Fed Ex/Kinkos. 

86. In the fall of 2011, defendant Atlantic and/or Singer issued an “Area Update” in 

which the Manhattan franchisees were informed that, if successful, Tom’s and Robert’s approved 

plans to open three new TUPSS Store Centers would make them the largest TUPSS MCO in 

Manhattan. 

87. Defendant Singer informed Tom that after the aforementioned “Area Update” was 

issued, other Manhattan franchisees were initiating complaints about the NYPS Stores to Singer 

and UPS Store Corporate.   

88. Defendant Singer informed Tom that the aforementioned complainers were 

simply envious of Tom’s and Robert’s success. 

89. Defendant Singer suggested to Tom that defendant Kaplan was making the 

aforementioned complaints. 



 

 

90. In or about the fall of 2011, to facilitate and induce the development of three new 

Store Centers in Manhattan, TUPSS and/or its predecessor-in-interest issued to certain of the 

Plaintiffs loans totaling $300,000.  

91. On or about October 27, 2011, plaintiffs Ridge Assets, Ridgepac, Ridge Logistics, 

Ridge Pen, Tommys, NYPS, Bigpack, Tompack, Tanmor, Tom and Robert signed two secured 

promissory notes in favor of TUPSS and/or its predecessor-in-interest, MBE, in exchange for a 

total of $240,000. 

92. On or about November 18, 2011, plaintiffs Ridge Assets, Ridgepac, Ridge 

Logistics, Ridge Pen, Tommys, NYPS, Bigpack, Tompack, Tanmor, Tom and Robert signed two 

secured promissory notes in favor of TUPSS and/or its predecessor-in-interest, MBE, in 

exchange for a total of $60,000. 

93. Upon information and belief, the three aforementioned promissory notes were co-

signed by defendants Atlantic and/or Singer. 

94. With the funds borrowed from TUPSS and/or its predecessor-in-interest and the 

Penrose loan, on or about October 21, 2011, plaintiffs Tom and Robert through their wholly-

owned entity, plaintiff Ridge Pen, entered into a ten-year Franchise Agreement with TUPSS 

predecessor-in-interest, MBE, to develop and operate Store Center 6280 at 1474 Third Avenue, 

New York, New York (“Store Center 6280”). 

95. With the funds borrowed from TUPSS and/or its predecessor-in-interest and the 

Penrose loan, on or about October 27, 2011, plaintiffs Tom and Robert through their wholly-

owned entity, plaintiff Tompack, entered into a ten-year Franchise Agreement with TUPSS 

predecessor-in-interest, MBE, to develop and operate Store Center 6281 at 228 Eighth Avenue, 

New York, New York (“Store Center 6281”). 



 

 

96. With the funds borrowed from TUPSS and/or its predecessor-in-interest and the 

Penrose loan, on or about November 21, 2011, plaintiffs Tom and Robert through their wholly-

owned entity, plaintiff Bigpack, entered into a ten-year Franchise Agreement with TUPSS 

predecessor-in-interest, MBE, to develop and operate Store Center 6283 at 694 Tenth Avenue, 

New York, New York (“Store Center 6283”). 

97. In July 2012 Tom and Robert refinanced the debt carried by their existing Store 

Centers with a $1,200,000 loan from the SBA Loan Program. 

98. Prior to the refinance, the Plaintiffs were current on all loans from TUPSS and/or 

its predecessor-in-interest and Penrose. 

99. Prior to the refinance, the Plaintiffs had not made any late payments on the loans 

from TUPSS and/or its predecessor-in-interest and Penrose. 

100. Upon the refinancing of the debt on Tom’s and Robert’s NYPS Stores, Penrose 

agreed to lend up to $1,000,000 for Tom and Robert to develop new Store Centers and 

management processes to operate eleven Store Centers. 

101. During a lunch meeting with defendant Singer and Dandrea in or about August 

2012, plaintiff Tom informed them that Tom and Robert were looking to expand their Manhattan 

MCO to twenty Store Centers. 

102. Defendant Singer and Dandrea enthusiastically encouraged Tom’s and Robert’s 

expansion of their MCO to twenty stores. 

103. In or about September 2012, defendant Singer approached Robert and Tom with 

an opportunity to purchase another distressed Store Center at 328 Eighth Avenue.  

104. The aforementioned distressed Store Center which was owned by a woman 

named Teresa Fung. 



 

 

105. TUPSS and defendants Atlantic and Singer quickly approved the purchase of the 

aforementioned distressed Store Center by Tom and Robert. 

106. In or about the fall of 2012, to facilitate and induce the purchase of the 

aforementioned distressed Store Center, TUPSS and/or its predecessor-in-interest quickly 

approved a loan of $150,000 to certain of the Plaintiffs. 

107. On or about September 19, 2012, plaintiffs Ridge Assets, Ridgepac, Ridge 

Logistics, Ridge Pen, Tommys, NYPS, Bigpack, Tompack, Tanmor, Tom and Robert signed a 

secured promissory note in favor of TUPSS and/or its predecessor-in-interest, MBE, in exchange 

for a total of $150,000. 

108. With funds from the additional TUPSS loan and the Penrose loan, on or about 

September 19, 2012, plaintiffs Tom and Robert through their wholly-owned entity, plaintiff 

Robpack, entered into a ten-year Franchise Agreement with TUPSS predecessor-in-interest, 

MBE, to operate Store Center 5613 at 328 Eighth Avenue, New York, New York (“Store Center 

5613”). 

109. After the purchase of Store Center 5613, the NYPS Stores comprised 

approximately 20.4% of Manhattan TUPSS Store Centers. 

110. In or about April 24, 2013, at a conference of TUPSS MCO owners in Tarrytown 

New York, attended by Jim Hillquist (“Hillquist”), TUPSS Vice President of Operations, Chris 

Adkins, TUPSS Vice President of Sales, said that he would prefer all future franchise’s be sold 

to MCO operators like Tom and Robert. 

111. On or about April 25, 2013, plaintiffs Tom and Robert had a lunch meeting with 

Tim Davis (“Davis”), President of TUPSS, and defendant Singer at which Tom and Robert 

shared the model for their MCO success. 



 

 

112. At the aforementioned meeting, Davis expressed admiration for Tom’s and 

Robert’s MCO model. 

113. After the aforementioned meeting, Davis requested Tom and Robert send him 

copies of their MCO model presentation from the meeting.  

114. Plaintiffs Tom and Robert sent Davis copies of their MCO model presentation 

from the meeting. 

115. At all relevant times, plaintiffs Tom and Robert repeatedly informed TUPSS and 

defendants Atlantic and Singer that the success of the NYPS Stores and the continued growth of 

their MCO was dependent on receiving continued financing from private investor Penrose. 

116. To induce plaintiffs Tom and Robert to purchase existing TUPSS Store Centers, 

defendants Atlantic and Singer informed Tom and Robert of the Same Store Sales comparisons 

to prior years and other financial information received from the existing Store Centers so that 

Tom and Robert could confirm each Store Center’s historical sales. 

117. In reliance on information conveyed to Robert and Tom by TUPSS and 

defendants Atlantic and Singer, Tom and Robert through their NYPS Store entities, purchased 

eleven TUPSS franchises in the Manhattan area. 

118. Upon information and belief, Tom’s and Robert’s total cost for purchasing or 

developing each of the NYPS Stores was approximately $347,241. 

THE KAPLAN, ATLANTIC AND SINGER CONNECTIONS 

119. Defendants Kaplan, Atlantic and Singer are connected by their employees and by 

their interest to increase revenue at Kaplan’s TUPSS Store Centers. 

120. Upon information and belief, defendant Kaplan owns eight TUPSS Store Center’s 

in Manhattan New York. 



 

 

121. Upon information and belief, with 14.8% of the Manhattan area TUPSS market, 

defendant Kaplan directly competes with the Plaintiffs for territory and customers in Manhattan. 

122. Upon information and belief, defendant Kaplan owns TUPSS Store Center 4769 

located at 888-C, Eighth Avenue, New York, New York. 

123. Upon information and belief, defendant Kaplan owns TUPSS Store Center 5188 

located 1514 Broadway, Eighth Avenue, New York, New York. 

124. Upon information and belief, defendant Kaplan owns TUPSS Store Center 1786 

located at 603 West 115th Street, New York, New York. 

125. Upon information and belief, defendant Kaplan owns TUPSS Store Center 4419 

located at 130 7th Avenue, New York, New York. 

126. Upon information and belief, defendant Kaplan owns TUPSS Store Center 6341 

located at 480 Sixth Avenue, New York, New York. 

127. Upon information and belief, defendant Kaplan owns TUPSS Store Center 4386 

located at 2753 Broadway, New York, New York.  

128. Upon information and belief, defendant Kaplan owns TUPSS Store Center 5472 

located at 388 Second Avenue, New York, New York. 

129. Upon information and belief, defendant Kaplan owns TUPSS Store Center 5979 

located at 105 West 86th Street, New York, New York. 

130. Upon information and belief, defendant Atlantic employs Jose Contreras 

(“Contreras”) as its Area Support Representative.   

131. Upon information and belief, Contreras is responsible for, inter alia, providing 

support, business development and training for the network of franchisees in Manhattan. 



 

 

132. Upon information and belief, from in or around October 2003 through in or 

around May 2009, Contreras was employed by defendant Kaplan as the Operations Manager of 

defendant Kaplan’s Store Centers.  

133. Upon information and belief, during the time Contreras was employed by 

defendant Kaplan, he was responsible for, inter alia, assessing talent, training, day-to-day 

operations and developing marketing strategies. 

134. Upon information and belief, Contreras’s spouse is currently employed by 

defendant Kaplan’s Store Centers. 

135. Upon information and belief, Kaplan trains new Manhattan TUPSS franchisees 

and their certified operators. 

FRANCHISE FEES PAID TO TUPSS AND ATLANTIC 

136. At all times relevant herein, TUPSS benefits financially from the sales revenue at 

its TUPSS franchisees. 

137. Upon information and belief, at all times relevant herein, defendant Atlantic 

benefits financially from sales revenue at its TUPSS franchisees within its area and other area 

franchisee activities. 

138. Upon information and belief, at all times relevant herein, defendant Singer 

benefits financially from sales revenue at its TUPSS franchisees within its area and other area 

franchisee activities. 

139. Pursuant to its Franchise Agreements with the NYPS Stores, and upon 

information and belief other UPS franchisees, TUPSS is entitled to receive, inter alia, at least 

8.5% in royalty, marketing, and advertising fees on the gross sales and commissions 

(collectively, the “Franchise Fees”) at its franchisees. 



 

 

140. Upon information and belief, the Franchise Fees are automatically deducted from 

each franchisee’s bank account periodically. 

141. Upon information and belief, pursuant to Area Franchisee Agreements, Area 

Franchisees, such as defendant Atlantic, are entitled to a percentage of the gross sales and 

commissions at a TUPSS franchisee within their area. 

142. Upon information and belief, pursuant to Area Franchisee Agreements, defendant 

Atlantic and other Area Franchisees are entitled to receive a $10,000 fee upon the signing of a 

Franchise Agreement for a Store Center within their area from the new owner or developer. 

143. In connection with the signing of Franchise Agreements for eight of the NYPS 

Stores, defendant Atlantic received fees from NYPS Stores entities. 

144. Defendant Atlantic also requires the NYPS Stores and upon information and 

belief other franchisees in its area to use vendors selected by defendant Atlantic and/or Singer for 

the purchase or leasing of supplies, materials and equipment. 

145. Upon information and belief, defendant Atlantic and/or Singer receive 

commission, benefits or some other form of compensation for selecting vendors for the supplies 

and equipment purchased or leased by the franchisees in the area. 

146. Defendant Atlantic also required the NYPS Stores and upon information and 

belief other franchisees in its area to use building contractors selected by defendant Atlantic 

and/or Singer for the construction or renovation of TUPSS Store Centers. 

147. Upon information and belief, defendant Atlantic and/or Singer receive 

commission, benefits or some other form of compensation for selecting the construction or 

renovation of TUPSS Store Centers. 

  



 

 

MAXIMUM RETAIL PRICES FOR FRANCHISEES 

148. Each of the NYPS Stores’ Franchise Agreements incorporates by reference a 

separate “The UPS Store Franchisee UPS Incentive Program Contract Carrier Agreement” 

between UPS and each of the NYPS Stores (the “Contract Carrier Agreement”) which were 

executed contemporaneously with the NYPS Stores’ Franchise Agreements. 

149. The Contract Carrier Agreement incorporates by reference the UPS Tariff and the 

UPS Terms and Conditions of Service (the “Tariff”) in effect at the time of shipment. 

150. The UPS Tariff applies to shipments tendered to UPS for either ground or air 

transportation. 

151. The UPS Airfreight Terms and Conditions applies to shipments tendered to UPS 

for air transportation. 

152. Pursuant to the Contract Carrier Agreement, NYPS Stores agreed, and upon 

information and belief all other TUPSS franchisees agreed, inter alia, that UPS will be their 

“preferred and recommended carrier of choice for all small package, ground, air, and 

international shipments.” 

153. Pursuant to the Contract Carrier Agreement, NYPS Stores agreed, and upon 

information and belief all other TUPSS franchisees agreed, inter alia, that they may not charge 

customers more than the maximum UPS Retail rates designated by UPS for the various UPS 

shipping services offered…” (the “Maximum Retail Price”). 

COUNTER MANIFEST SYSTEM FOR FRANCHISEES 

154. Franchisees are required by the Franchise Agreements to use TUPSS Point of Sale 

(“POS”) and Counter Manifest System (“CMS”) systems to process and record all customer 

transactions including shipments at the point of sale. 



 

 

155. Currently, TUPSS franchisees are required by TUPSS to use the iShip CMS 

(“iShip”) at the point of sale. 

156. iShip is CMS software licensed to each TUPSS franchisee by iShip, Inc., a 

wholly-owned subsidiary of UPS. 

157. At all relevant times, the iShip CMS and POS system were not fully integrated 

with each other.   

158. At all relevant times, upon entering the customer information, dimensions and 

weight of a package into the iShip CMS, the franchisee must manually enter the same 

information into the POS system before a customer receipt can be generated.   

159. At all relevant times, the CMS and POS systems are currently designed to allow 

sales associates to save information in iShip CMS and then later manually enter it into the POS 

system.   

160. At all relevant times, no manager override or key is required to manually enter 

shipping information and rates into the POS system.   

161. At all relevant times, there is no reporting available to franchisees to identify 

whether the retail rate from iShip CMS has been properly entered into the POS system. 

162. Pursuant to the terms of the Franchise Agreement, Maximum Retail Prices and 

Incentives may differ among franchisees due to various factors, including the differing costs of 

doing business with different franchisees. 

UPS SHIPPING SERVICES OFFERED BY FRANCHISEES 

163. Through its Carrier Contract, each TUPSS franchisee has the capability to offer 

and sell to its customer UPS shipping services that vary, inter alia, by delivery time and cost.   



 

 

164. UPS guarantees on-schedule delivery of certain UPS Shipping Services including 

for domestic delivery UPS Air Services, UPS 3 Day Select, UPS Hundredweight Service, UPS 3 

Day Select, UPS Ground subject to certain conditions and exclusions in Paragraph 48 of the 

Tariff. 

165. Per Paragraph 48.1 of the Tariff, UPS’s guaranteed delivery schedule is available 

by referencing UPS’s website. 

166. For example, according to the UPS Website, UPS guarantees that packages 

shipped via its UPS Next Day Air service will be domestically delivered to the named consignee 

within one business day.  Annexed hereto as Exhibit A is a copy of UPS Next Day Air service 

details from the UPS Website. 

167. In another example, according to the UPS Website, UPS guarantees that packages 

shipped via its UPS Ground service will be delivered to the named consignee within one to five 

days business days depending on location of consignee.  Annexed hereto as Exhibit B is a copy 

of UPS Ground service details from the UPS Website. 

168. The delivery schedule for UPS Ground service is determined by reference to the 

UPS Ground service map which is generated from the UPS website based on the Zip Code from 

which the package is shipped and the date and time the package is processed.  Annexed hereto as 

Exhibit C is a copy of UPS Ground service map for a package shipped from Zip Code 10010. 

169. Upon information and belief, the UPS website will generate the same UPS 

Ground service map for all Zip Codes in Manhattan. 

  



 

 

CALCULATING RATES FOR UPS SHIPPING SERVICES 

170. Pursuant to the Terms and Conditions of Service, the costs of UPS Air services 

are determined by applying the UPS service rates and charges in effect on the date of the 

shipment to the shipment’s UPS billable weight (lbs). 

171. Pursuant to the Terms and Conditions of Service, the UPS billable weight for a 

shipment by UPS Air service is the greater of the package’s dimensional weight or actual weight. 

172. Pursuant to the Terms and Conditions of Service, dimensional weight of a 

shipment by UPS Air service is determined by multiplying, after rounding each dimension, the 

length (in) by width (in) by height (in) of each package (the packages “Cubic Size”) and dividing 

by 166 (the “Dimensional Weight”).   

173. Pursuant to the Tariff, the costs of UPS Ground services are based on UPS service 

rates and charges in effect on the date of the shipment to the shipment’s UPS billable weight 

(lbs). 

174. The billable weight of a shipment by UPS Ground services is the actual weight 

(lbs) of the package unless the Cubic Size of the package is greater than 5,184 inches in which 

case the billable weight is greater of the actual or Dimensional Weight. 

UPS SHIPPING RATE VARIABLES 

175. Upon receipt of a package for shipment, the NYPS Stores, and upon information 

and belief other TUPSS franchisees, must weigh and then measure, by-hand, the length, width, 

and height of the package tendered by the customer for shipment.   

176. The aforementioned weight and dimensions must be accurately entered into the 

iShip CMS. 



 

 

177. The iShip CMS automatically determines whether actual weight or dimensional 

weight will be used as the billable weight. 

178. Based on the billable weight of the package and the consignee’s location, iShip 

CMS will generate and display for the franchisee a list of shipping quotes for each available UPS 

service option including the price for each type of UPS service. 

179. Upon franchisee’s selection of the UPS service options, the shipment information 

and price data can be “migrated” or transferred electronically to the POS system for the cash 

register transaction with the customer. 

180. Successful migration to POS requires all information to be entered into iShip 

CMS and for the sales associate to follow a specific procedure on the computer. 

181. As an alternative, the POS system allows the franchisee to directly input a 

shipment price into the POS system without transferring the data from the iShip CMS. 

182. With ability to directly input a shipment price into the POS system, a franchisee is 

capable of entering a shipping price that is higher or lower than the published UPS Retail Rates. 

FRANCHISEE SHIPPING INCENTIVES  

183. The NYPS Stores’ Carrier Contract Agreements, and upon information and belief 

the Carrier Contract Agreements with other TUPSS franchisees, include “Incentives” to the 

franchisees for shipments originating at each franchisee’s Store Center. 

184. The Incentives are discounts off UPS Retail Rates. 

185. The percentage of the Incentives varies based on the type of UPS shipping service 

being sold to a TUPSS customer. 



 

 

186. Each franchise location has a separate shipping account number with UPS.  The 

billing process automatically applies the appropriate UPS Retail Rate and then invoices TUPSS 

franchisees for said shipping services less the applicable Incentive discount. 

187. Any Incentive received by NYPS Stores, and upon information and belief the 

other TUPSS franchisees, is part of the franchisees’ gross profit.  

UP-SELLING IS TUPSS BUSINESS MODEL 

188. TUPSS franchisees including the NYPS Stores are encouraged by TUPSS and its 

Area Franchisees to increase revenues by “up-selling” customers to more costly shipping 

services and adding services such as insurance, email notification, delivery confirmation, 

packing, pick-up and storage. 

189. Increased franchisee revenues result in increased royalties, marketing and 

advertising fees for TUPSS and the Area Franchisees, including Atlantic. 

SINGER’S INITIAL PRICING CONCERNS 

190. In or about April 15, 2013, at the Starbucks at 322 West 57th Street, New York, 

New York, Tom and an employee of the NYPS Stores, Shahriar Choudhury, met with defendant 

Singer and Contreras. 

191. At the April 15, 2013 meeting, defendant Singer expressed concern that some of 

the NYPS Stores were directly entering prices into the POS system instead of migrating CMS 

data to the POS system and, as a result, the prices were deviating from the UPS Retail Rates. 

192. Tom offered one possible explanation at the April 15, 2013 meeting: that a price 

may be directly entered into POS if the NYPS Stores were bundling pricing for shipping services 

with value added services when moving furniture or equipment, a large profit area for the NYPS 

Stores. 



 

 

193. In instances wherein UPS shipping services are combined with substantial value 

added services, defendant Singer suggested that the NYPS Stores price the shipping and value 

added services for large transactions in CMS, migrate the itemized prices to the POS System, but 

withhold the POS receipt from the customer unless it is requested. 

194. In instances wherein UPS shipping services are combined with substantial value 

added services, defendant Singer also suggested that the NYPS Stores enter into an alternative 

project price agreement which is not required to be processed by the franchisee through CMS. 

195. At the April 15, 2013 meeting, defendant Singer demanded that the NYPS Stores 

be 100% compliant with migrating CMS data to the POS System and with charging retail 

customers the UPS Retail Rates. 

196. At the April 15, 2013 meeting, Tom reminded defendant Singer that Tom and 

Robert had already begun additional, improved employee compliance training that includes the 

employee’s written acknowledgement of their understanding of the policies to prevent 

employees from entering incorrect iShip CMS prices into the POS system, completion of 

training, and the consequences for failure to comply with these policies. 

197. Without any assistance from TUPSS, Atlantic or Singer, plaintiffs Tom and 

Robert created and instituted the training and policies to prevent the employees of NYPS Stores 

from entering incorrect iShip CMS prices into the POS system. 

198. On or about April 2013, all employees of the NYPS Stores had acknowledged in 

writing receipt of the training on the NYPS Pricing Policy for UPS Shipping (“the Pricing 

Policy”).  A copy of the standard Pricing Policy is annexed hereto as Exhibit D.   

199. Upon information and belief, the Tom’s and Robert’s NYPS Stores were the only 

TUPSS Store Centers in Manhattan to adopt such a written policy. 



 

 

200. In or about April 19, 2013, Tom emailed to defendant Singer copies of the Pricing 

Policy signed by the employees of the NYPS Stores. 

201. Adherence to the new Pricing Policy was aggressively enforced by plaintiffs Tom 

and Robert to their own exclusive financial detriment. 

202. Since implementation of the Pricing Policy, NYPS Stores have terminated 

employees that have violated the Pricing Policy including several senior, long-term employees 

that had been previously employed by other TUPSS area franchisees. 

203. In addition, on or about November of 2013, Tom and Robert completed the 

upgrade of security cameras in the NYPS Stores to monitor that the Pricing Policy was being 

enforced. 

204. Plaintiffs Tom and Robert invited and encouraged defendant Singer and/or 

Atlantic and Contreras to enter the NYPS Stores, to engage the employees of the NYPS Stores, 

and to audit the NYPS Stores’ operations to help identify any perceived issues related to CMS 

migration or retail rate pricing. 

205. Plaintiffs’ training and policies were a success as, upon information and belief, 

between April 2013 and November 2013, no pricing complaint had been lodged by a TUPSS 

customer against any of the plaintiffs’ NYPS Stores despite Plaintiffs’ eleven Store Centers 

processing over 10,000 customer transactions a month. 

206. Nonetheless, between March 2013 and November 2013, defendant Singer 

frequently told plaintiffs Tom and Robert that their NYPS Stores were the only ones in 

Manhattan deviating from the UPS Retail Rates. 

  



 

 

FIRST CAUSE OF ACTION, 
AGAINST ATLANTIC, SINGER AND KAPLAN 

 
207. Plaintiffs repeat and reallege the allegations set forth in paragraphs 1 through 206 

hereof.  

208. During a telephone call in or about late June or early July 2013, Tom informed 

defendant Singer that certain of its Store Centers may have to be closed. 

209. On or about July 2, Robert called defendant Singer to also inform him that Tom 

and Robert may be closing four of their NYPS Stores. 

210. Upon information and belief, defendants Singer and Atlantic did not want 

multiple Store Centers in the Manhattan area to close as it would tarnish Singer’s and Atlantic’s 

reputation at TUPSS corporate. 

211. Upon information and belief, defendants Singer and Atlantic did not want 

multiple Store Centers in the Manhattan area to close as it would reduce the royalties received by 

Atlantic. 

212. Upon information and belief, defendants Singer and Atlantic did not want 

multiple Store Centers in the Manhattan area to close as it would prevent Atlantic from satisfying 

certain of its obligations pursuant to the Area Franchise Agreement. 

213. Upon hearing of the possible closings, defendant Singer told Tom not to inform 

TUPSS corporate of the possible Store Center closings. 

214. Upon information and belief, it would benefit Atlantic to broker the sale of the 

NYPS Stores rather than to have them close. 

215. In or about July 2013, the SBA Loan Program deferred for 60 days its decision on 

the Plaintiffs’ request to refinance the Plaintiff’s loans. 



 

 

216. Upon information and belief, defendants Atlantic and Singer knew a decision on 

the Plaintiffs’ refinance application to the SBA Loan Program had been deferred. 

217. After denial by the SBA Loan Program, Plaintiffs immediately began arranging a 

refinance agreement with investor Penrose. 

218. Defendants Atlantic and Singer were kept apprised of Plaintiffs negotiations with 

investor Penrose to arrange refinancing.  

219. On or about September 30, 2013, at defendant Singer’s request, Tom met with 

defendant Singer at a Starbucks on First Avenue in Manhattan (the “September 30 Meeting”). 

220. At the September 30 Meeting, defendant Singer informed Tom that TUPSS may 

be conducting an investigation of NYPS Stores pricing. 

221. Defendant Singer also informed Tom that on or about September 23, 2013, 

defendants Atlantic and/or Singer had conducted a one day “mystery shop” of the NYPS Stores 

(the “Atlantic Mystery Shop”). 

222. Upon information and belief, the Atlantic Mystery Shop was conducted by 

Atlantic, Singer and/or Kaplan without the approval or consent of TUPSS. 

223. At the September 30 Meeting, defendant Singer provided Tom with a spreadsheet 

summarizing the results of the Atlantic Mystery Shop. 

224. The results of the Atlantic Mystery Shop were set forth in a Microsoft Excel 

spreadsheet of one page. 

225. At the September 30 Meeting, defendant Singer informed Tom that the Atlantic 

Mystery Shop results had already been transmitted to Hillquist. 

226. According to the Atlantic Mystery Shop results, nine of the eleven NYPS Stores 

appear to have charged more than the “expected amount.” 



 

 

227. At the September 30 Meeting, defendant Singer informed Tom that defendants 

Atlantic and/or Singer had conducted a similar “mystery shop” at other franchisees’ Store 

Centers including those owned by Kaplan. 

228. At the September 30 Meeting, defendant Singer informed Tom that the similar 

“mystery shop” revealed that only one other Store Center had charged more than the “expected 

amount” and the owner of the offending Store Center had already intended to fire the employee 

that conducted the transaction. 

229. The Atlantic Mystery Shop results were unreliable. 

230. The Atlantic Mystery Shop results were non-objective. 

231. The Atlantic Mystery Shop results cannot be fully corroborated based upon the 

information received by Plaintiffs to date.   

232. Upon information and belief, between September 30, 2013 and October 3, 2013, 

defendant Singer informed Hillquist by telephone that the results of the Atlantic Mystery Shop 

confirmed that the NYPS Stores owned by plaintiffs Tom and Robert were charging the 

customers of TUPSS prices in excess of the Maximum Retail Price. 

233. Upon information and belief, between September 30, 2013 and October 3, 2013, 

defendant Singer informed Hillquist by telephone that the results of the Atlantic Mystery Shop 

confirmed that plaintiffs Tom and Robert were engaging in improper and dishonest conduct at 

their NYPS Stores. 

234. Upon information and belief, during the aforementioned telephone call defendant 

Singer also informed Hillquist that Plaintiffs were the only franchisees in Manhattan charging 

TUPSS customers above the Maximum Retail Price. 



 

 

235. Tom and Robert were surprised by the results of the Atlantic Mystery Shop as, 

upon information and belief, only one customer complaint had been lodged against the NYPS 

Stores since their Pricing Policy implementation in or about March 2013. 

236. Upon information and belief, Contreras and defendant Singer prepared the 

spreadsheet containing the Atlantic Mystery Shop results. 

237. Upon information and belief, the mystery shop was performed by Dakar A. 

Holmes (“Holmes”). 

238. Upon information and belief, Holmes had no training in conducting 

investigations, including a “mystery shop” investigation. 

239. Upon information and belief, Holmes did not obtain audio and/or video 

recordings of the transactions identified on the “mystery shop.” 

240. Holmes was a former employee of defendant Kaplan. 

241. Upon information and belief, defendant Kaplan has informed defendant Singer 

that he is interested in purchasing at a discount certain Store Centers owned by plaintiffs Tom 

and Robert. 

242. Upon information and belief, defendant Kaplan had previously engaged in 

wrongful conduct deigned to damage Tom’s and Robert’s NYPS Stores. 

243. In or about September of 2011, defendant Kaplan had previously blocked Tom’s 

and Robert’s attempted purchase of a former Store Center in or about Store Center 6283 by 

disclosing their confidential plans to the owner Doug Galloway and falsely informing that were 

concerns that Tom’s and Robert’s NYPS Store Centers were deviating from the UPS Retail 

Rates. 



 

 

244. In or about September of 2011, in connection with Tom’s and Robert’s approval 

to develop Store Center 6281, defendant Kaplan informed Paulette Manos, the owner of a nearby 

TUPSS competitor, of Tom’s and Robert’s confidential plans to open a new Store Center in her 

area which delayed Tom’s and Robert’s Store Center plans.   

245. In or about September of 2011, in connection with Tom’s and Robert’s approval 

to develop Store Center 6281, defendant Kaplan threatened Robert by telephone and threatened 

that he would never allow Tom’s and Robert’s Store Center 6281 to open. 

246. Upon information and belief, defendants Atlantic, Singer and/or Kaplan knew or 

should have known that the Atlantic Mystery Shop results were inaccurate, false and biased. 

247. Defendants Atlantic, Singer and/or Kaplan transmitted or caused the transmission 

of the inaccurate, false and biased Atlantic Mystery Shop results to Hillquist. 

248. That Atlantic, Singer and Kaplan knew that the transmission of the Atlantic 

Mystery Shop results to TUPSS would adversely impact the NYPS Stores owned by plaintiffs 

Tom and Robert. 

249. On or about October 25, 2013, Robert, Tom and Savva attended an Area 

Franchise Meeting at a UPS Facility in New York County (the “October Area Meeting”).  

250. Upon information and belief, present at the October Area Meeting were most of 

the Manhattan TUPSS franchise owners including defendant Kaplan. 

251. Also present at the October Area Meeting were defendant Singer, Contreras, Eric 

Maida (“Maida”), TUPSS Northeast Regional Vice President, and TUPSS franchise consultant 

Shawn O’Neil. 



 

 

252. During a question and answer session of the October Area Meeting, plaintiff 

Robert inquired whether UPS Ground service was guaranteed and thus a viable and cheaper 

shipping option for customers seeking on-schedule delivery. 

253. Defendant Singer quickly dismissed plaintiff Robert’s question and did not permit 

Robert to ask any follow-up questions on the issue.   

254. When plaintiff Robert pressed the issue with Maida at the October Area Meeting, 

Maida informed him that UPS Ground was, in fact, a guaranteed service.   

255. At the October Area Meeting, plaintiff Robert attempted to inform Maida and 

other attendees of the benefits of implementing a Transparency Sales Model but defendant 

Singer refused to allow the discussion to continue citing time restraints. 

256. In a telephone call the evening of October 25, 2013 following the October Area 

Meeting, defendant Singer told Tom that Robert should stop “preaching” about the UPS Ground 

service guarantee issue because he is going to anger the other Manhattan franchisees (the 

“October 25 Call”). 

257. During the October 25 Call, defendant Singer also told plaintiff Tom that their 

Transparency Sales Model would destroy Tom’s and Robert’s MCO.   

258. Upon information and belief, the October 25 Call revealed that defendant Singer 

had no interest in implementing compliance policies that could potentially jeopardize additional 

revenues and royalties generated by other area franchisees – regardless of whether those sales 

tactics directly or indirectly led to customers being overcharged or misled about the UPS Ground 

service guarantee. 



 

 

259. Upon information and belief, in reliance on the inaccurate, false and biased 

Atlantic Mystery Shop results, on November 6, 2013, Hillquist issued a cease and desist letter to 

Tom and Robert and the NYPS Stores (the “Cease and Desist Letter”). 

260. The Cease and Desist Letter falsely accused plaintiffs Tom and Robert of 

improper and dishonest conduct at their NYPS Stores. 

261. As a direct and proximate result of the TUPSS issuance of the Cease and Desist 

Letter, Penrose ceased funding of the NYPS Stores thereby causing irreparable harm to the 

plaintiffs. 

262. On or about November 8, 2013, Plaintiffs informed defendants Singer and 

Atlantic that they knew about Holmes’ employment by Kaplan’s Store Centers. 

263. On or about November 8, 2013, Plaintiffs informed defendants Singer and 

Atlantic that the findings of the Atlantic Mystery Shop were tainted.   

264. On or about November 8, 2013, defendant Singer acknowledged that the use of 

Holmes to conduct the Atlantic Mystery Shop was improper. 

265. On or about November 8, 2013, defendant Singer agreed to contact Hillquist at 

TUPSS to advise him that the results of the Atlantic Mystery Shop could not be relied upon.  

266. On November 12, 2013, Tom, Robert and Stephen Savva (“Savva”) met with the 

TUPSS representatives Hillquist, Channa Parker Barra, General Counsel, and Don Higginson, 

Senior Vice President of Franchise Relations, in San Diego, California (the “November 12 

Meeting”).  

267. The November 12 Meeting had been scheduled by Plaintiffs prior to issuance of 

the Cease and Desist Letter. 



 

 

268. The Plaintiffs requested the November 12 Meeting to discuss problems they were 

experiencing as a growing MCO and to request modifications to the CMS and POS system to 

improve franchisee compliance with the Franchise Agreement. 

269. At the November 12 Meeting, inter alia, Tom, Robert and Savva informed the 

TUPSS representatives that the mystery shop results were inaccurate, false and biased; 

270. At the November 12 Meeting, inter alia, Tom, Robert and Savva explained the 

aggressive steps the NYPS Stores had taken since March 2013 to improve compliance with 

obligations under the Franchise Agreements. 

271. At the November 12 Meeting, inter alia, Tom, Robert and Savva presented their 

updated Transparency Sales Model to address the non-compliance issues set forth in the Cease 

and Desist Letter. 

272. At the November 12 Meeting, inter alia, Tom, Robert and Savva requested 

modifications to the CMS and POS systems to improve franchisee compliance with Franchise 

Agreements and requested expedited approval of a marketing poster. 

273. At the November 12 Meeting, inter alia, Tom, Robert and Savva put TUPSS 

representatives on notice that it was standard operating procedure for other franchisees 

throughout the entire Manhattan area and nationwide to exceed Maximum Retail Price and 

nationwide and demonstrated the specific methods used to exceed the Maximum Retail Price. 

274. At the November 12 Meeting, inter alia, Tom, Robert and Savva informed the 

TUPSS representatives that third parties would be conducting an independent audit of the 

Manhattan area to determine whether or not compliance was being selectively enforced against 

NYPS Stores. 



 

 

275. At the November 12 Meeting, inter alia, Tom, Robert and Savva most 

significantly, that investor Penrose would not resume its funding of the NYPS Stores unless 

TUPSS cooperated with the NYPS Stores to improve compliance in the Manhattan area. 

276. At the November 12, 2013 Meeting, Tom, Robert and Savva also explained that 

the lynchpin of Plaintiffs’ Transparency Pricing Model was offering each TUPSS shipping 

customer all available UPS shipping services and prices generated by the iShip system. 

277. On December 12, 2013, TUPSS issued to the NYPS Stores, excluding Store 

Centers 6283 and 5613, a notice of material default based on the inaccurate, false and biased 

Atlantic Mystery Shop (the “Notice of Material Default”). 

278. Between the November 12, 2013 Meeting and the issuance of the Notice of 

Material default, an independent “secret shopper” investigation was conducted of other TUPSS 

franchisees in Manhattan and elsewhere. 

279. The independent “secret shopper” investigation was not conducted by or at the 

request of TUPSS. 

280. The investigation was conducted by professional investigators and shipping 

transactions were documented with audio and video recordings. 

281. The investigation revealed that in over 100 secret shopper transactions, 100% of 

the other Manhattan franchisees were guilty of increasing the dimensions and/or the weight of 

packages to increase the billable weight and thus the pricing to the TUPSS customer. 

282. The investigation revealed that in over 100 secret shopper transactions, 100% of 

the other Manhattan franchisees input into the TUPSS CMS/POS system exaggerated package 

dimensions and/or package weight to fraudulently increase the TUPSS’s customer’s billable 

weight and thus the pricing to the TUPSS customer. 



 

 

283. The investigation revealed that in over 100 secret shopper transactions, 90% of 

the other Manhattan franchisees misrepresented that UPS Ground service was not guaranteed or 

lied about expected delivery dates to induce TUPSS customers to purchase higher priced UPS 

Air services. 

284. The investigation revealed, upon information and belief, that defendant Kaplan’s 

Store Centers were increasing a package’s billable weight by adding to the dimensions and/or the 

actual weight and the CMS was being used to create a historical record of the increases in 

billable weight. 

285. The investigation confirmed a statement made by Contreras to plaintiff Robert 

around noon on October 21, 2013 at Store 4311 that Contreras taught franchisee employees to 

add one inch to each dimension of a package when entering into iShip CMS. 

286. Upon information and belief, plaintiffs Tom and Robert believe that they may 

have unintentionally uncovered a long standing, network-wide fraudulent and deceptive trade 

practice by TUPSS franchisees. 

287. The bulk of the secret shop transactions occurred after Tom and Robert informed 

TUPSS at the November 12 Meeting of the overcharging by other Area Franchisees.  

288. Upon information and belief, the investigative evidence of unfettered 

overcharging by other Manhattan franchisees after the November 12 Meeting indicates that 

Tom’s and Robert’s NYPS Stores were being selectively targeted for non-compliance. 

289. Defendants Atlantic, Singer and/or Kaplan knew of the business relationships 

between and among Tom, Robert and the NYPS Stores and TUPSS and Penrose. 

290. Defendants Atlantic, Singer and/or Kaplan knew that the Atlantic Mystery Shop 

results were inaccurate, false and biased. 



 

 

291. Atlantic, Singer and/or Kaplan knew that transmitting the Atlantic Mystery Shop 

results to TUPSS would be a wrongful misrepresentation. 

292. As a direct result of the transmission by defendants Atlantic, Singer and/or 

Kaplan of the inaccurate, false and biased Atlantic Mystery Shop results to Hillquist, the 

Plaintiffs were forced by TUPSS to implement commercially unreasonable measures to avoid 

termination by TUPSS of its Franchise Agreements with the NYPS Stores. 

293. As a direct and proximate cause of the undue and unreasonable pressure placed 

upon them by TUPSS, revenues at Plaintiff’s NYPS Stores plummeted thereby irreparably 

damaging their business. 

294. Defendants Atlantic, Singer and/or Kaplan wilfully, wantonly and recklessly 

transmitted the inaccurate, false and biased Atlantic Mystery Shop results to Hillquist.  

295. Defendants Atlantic, Singer and/or Kaplan transmitted the inaccurate, false and 

biased Atlantic Mystery Shop results to Hillquist with wilful, wanton and reckless disregard for 

Plaintiffs’ rights under its agreements with TUPSS and Penrose. 

296. By reason of defendants Atlantic’s, Singer’s and Kaplan’s tortious interference 

with Plaintiffs’ business relations, Plaintiffs have been damaged in the amount of $20,000,000 

plus interest. 

297. Further, by reason of defendants Atlantic’s, Singer’s and Kaplan’s wilful, wanton 

and reckless conduct, Plaintiffs seek punitive damages, in the amount of $50,000,000, which will 

adequately deter future wilful, wanton and reckless conduct by the defendants and others 

similarly situated.  

  



 

 

SECOND CAUSE OF ACTION, 
AGAINST ATLANTIC, SINGER AND KAPLAN 

 
298. Plaintiffs repeat and reallege the allegations set forth in paragraphs 1 through 297 

hereof. 

299. Defendants Atlantic, Singer and/or Kaplan transmitted or caused the transmission 

of the false and defamatory Atlantic Mystery Shop results to Hillquist. 

300. Upon information and belief, between September 30, 2013 and October 3, 2013, 

defendant Singer informed Hillquist by telephone that the Atlantic Mystery Shop results 

evidenced that Plaintiffs were engaging in a pattern of intentional, improper and dishonest 

conduct at the NYPS Stores. 

301. As a direct result of the transmission by defendants Atlantic, Singer and/or 

Kaplan of the false and defamatory Atlantic Mystery Shop results to Hillquist, the Plaintiffs were 

damaged. 

302. As a direct result of the transmission by defendants Atlantic, Singer and/or 

Kaplan of the false and defamatory Atlantic Mystery Shop results to Hillquist, the Plaintiffs were 

forced by TUPSS to implement commercially unreasonable measures to avoid termination by 

TUPSS of its Franchise Agreements with the NYPS Stores. 

303. As a direct and proximate cause of the undue and unreasonable pressure placed 

upon them by TUPSS, revenues at Plaintiff’s NYPS Stores plummeted thereby irreparably 

damaging their business. 

304. Defendants Atlantic, Singer and/or Kaplan wilfully, wantonly and recklessly 

transmitted the inaccurate, false and defamatory Atlantic Mystery Shop results to Hillquist.  



 

 

305. Defendants Atlantic, Singer and/or Kaplan transmitted the false and defamatory 

Atlantic Mystery Shop results to Hillquist with wilful, wanton and reckless disregard for the 

Plaintiffs’ rights under its agreements with TUPSS and Penrose. 

306. Defendants Atlantic, Singer and/or Kaplan transmitted the false and defamatory 

Atlantic Mystery Shop results to Hillquist with wilful, wanton and reckless disregard for the 

Plaintiffs’ reputation. 

307. By reason of Atlantic’s, Singer’s and Kaplan’s libelous and slanderous 

statements, Plaintiffs have been damaged in the amount of $20,000,000 plus interest. 

308. Further, by reason of defendants Atlantic’s, Singer’s and Kaplan’s wilful, wanton 

and reckless conduct, Plaintiffs seek punitive damages, in the amount of $50,000,000, which will 

adequately deter future wilful, wanton and reckless conduct by the defendants and others 

similarly situated. 

THIRD CAUSE OF ACTION, 
AGAINST ATLANTIC AND SINGER 

309. Plaintiffs repeat and reallege the allegations set forth in paragraphs 1 through 308 

hereof. 

310. Upon information and belief, as the Area Franchisee, defendants Atlantic and 

Singer knew that the gross sales of the other franchisees in the Manhattan area were being 

artificially inflated by sales practices which violated the standard Franchise Agreements, 

including exceeding the UPS Maximum Retail Price and knowingly engaging in fraudulent, 

dishonest, unethical, immoral or similar conduct such as making false representations, 

concealing or otherwise failing to disclose material information or acting deceptively.  



 

 

311. Upon information and belief, defendants Atlantic and Singer knew that gross sales 

of the TUPSS franchisees would rapidly and significantly decrease to unsustainable levels if all 

sales at a franchisee Store Center in the Manhattan area were in total compliance with standard 

Franchise Agreements. 

312. Upon information and belief, defendants Atlantic and Singer knew that by 

intentionally exceeding the Maximum Retail Price by increasing package weight, the area 

franchisees were committing a fraud on TUPSS customers. 

313. Upon information and belief, defendants Atlantic and Singer knew that by 

intentionally exceeding the Maximum Retail Price by increasing package dimensions, the area 

franchisees were committing a fraud on TUPSS customers. 

314. Upon information and belief, defendants Atlantic and Singer knew that by 

intentionally failing to offer TUPSS customers the cheapest UPS shipping service available to 

satisfy the customers’ needs, the area franchisees were committing a fraud on TUPSS customers. 

315. Upon information and belief, defendants Atlantic and Singer knew that by 

intentionally misrepresenting the UPS Ground guarantee and informing customers of the actual 

expected delivery dates for same, area franchisees were committing a fraud on TUPSS 

customers. 

316. Upon information and belief, defendants Atlantic and Singer intentionally failed 

to inform the Plaintiffs before they purchased the Manhattan TUPSS franchisees the material fact 

that the gross sales of the Manhattan TUPSS franchisees were being artificially inflated by 

fraudulent and deceptive sales practices. 

317. Based on the foregoing, defendants Atlantic and Singer violated General Business 

Law (“GBL”) Sec. 687 in connection with the offer and sale of the NYPS Stores. 



 

 

318. By reason of the foregoing, defendants Atlantic and Singer are liable to Plaintiffs 

pursuant to GBL Sec. 691 in the amount of $20,000,000 plus interest. 

FOURTH CAUSE OF ACTION, 
AGAINST ATLANTIC AND SINGER 

319. Plaintiffs repeat and reallege the allegations set forth in paragraphs 1 through 318 

hereof. 

320. Upon information and belief, the prior owner of Store Center 5613 had at least 

four sub-tenants (the “Sub-Tenants”) in Store Center 5613. 

321. Upon information and belief, defendants Atlantic and Singer knew that the prior 

owner had Sub-Tenants in Store Center 5613. 

322. Upon information and belief, the prior owner of Store Center 5613 was 

processing the sales transactions for the Sub-Tenants through the Store Center 5613’s POS 

system. 

323. Upon information and belief, processing the sales transactions of the Sub-Tenants 

through the Store Center 5613’s POS system artificially increased the reported gross sales of 

Store Center 5613. 

324. Upon information and belief, defendants Atlantic and Singer knew that the prior 

owner was engaged in fraudulent and deceptive trade practices out of Store Center 5613. 

325.  Upon information and belief, defendants Atlantic and Singer knew that the prior 

owner was engaged in fraud by processing the sales transactions of the Sub-Tenants through the 

Store Center 5613’s POS system. 

326. Defendants Atlantic and Singer informed plaintiffs Tom and Robert that the prior 

owner wanted to sell Store Center 5613 but defendants Atlantic and Singer intentionally failed to 



 

 

inform Tom and Robert that the prior owner was engaged in fraudulent and deceptive sales 

practices through the Store Center 5613’s POS System 

327. Defendants Atlantic and Singer informed Tom and Robert that the prior owner 

wanted to sell Store Center 5613 but defendants Atlantic and Singer intentionally failed to 

inform Tom and Robert that the prior owner was processing sales transactions for the Sub-

Tenants through the Store Center 5613’s POS System. 

328. Based on the foregoing, defendants Atlantic and Singer violated GBL Sec. 687 in 

connection with the offer and sale of Store Center 5613. 

329. By reason of the foregoing, defendants Atlantic and Singer are liable to Plaintiffs 

pursuant to GBL Sec. 691 in the amount of $4,000,000 plus interest. 

FIFTH CAUSE OF ACTION, 
AGAINST ATLANTIC AND SINGER 

330. Plaintiffs repeat and reallege the allegations set forth in paragraphs 1 through 329 

hereof. 

331. As the Area Franchisee, defendants Atlantic and Singer had a duty to provide 

plaintiffs Tom and Robert – prospective franchisees – with accurate information concerning the 

gross sales of TUPSS franchisees in Manhattan. 

332. Defendants Atlantic and Singer intentionally failed to inform the Plaintiffs before 

they purchased the Manhattan TUPSS franchisees the material fact that the gross sales of 

Manhattan TUPSS franchisees were inflated by fraudulent sales practices. 

333. Plaintiffs reasonably relied on the franchisees’ inflated gross sales to purchase the 

Manhattan TUPSS franchisees and were irreparably harmed thereby. 



 

 

334. By reason of the foregoing negligent misrepresentations, defendants Atlantic and 

Singer are liable to Plaintiffs in the amount of $20,000,000 plus interest. 

SIXTH CAUSE OF ACTION, 
AGAINST ATLANTIC AND SINGER 

335. Plaintiffs repeat and reallege the allegations set forth in paragraphs 1 through 334 

hereof. 

336. As the Area Franchisee, defendants Atlantic and Singer had a duty to provide 

Tom and Robert – prospective franchisees – with accurate information concerning the gross sales 

of TUPSS franchisees in Manhattan.   

337. Defendants Atlantic and Singer intentionally failed to inform the Plaintiffs before 

they purchased the Manhattan TUPSS franchisees the material fact that the gross sales of the 

Manhattan TUPSS franchisees were inflated by fraudulent sales practices. 

338. The omissions were material and made with intent to deceive Plaintiffs. 

339. The material omissions by defendants Atlantic and Singer were made wilfully, 

wantonly and recklessly.  

340. Plaintiffs were induced thereby to purchase the NYPS Stores. 

341. The NYPS Stores were not viable businesses when sales were made by Plaintiffs 

in compliance with the TUPSS Franchise Agreements. 

342. By reason of the foregoing, Plaintiffs were irreparably harmed. 

343. By reason of the foregoing fraud, Atlantic and Singer are liable to Plaintiffs in the 

amount of $20,000,000 plus interest. 

344. Further, by reason of defendants Atlantic’s and Singer’s wilful, wanton and 

reckless conduct, Plaintiffs seek punitive damages, in the amount of $50,000,000, which will 



 

 

adequately deter future wilful, wanton and reckless conduct by the defendants and others 

similarly situated. 

WHEREFORE, Plaintiffs demand judgment 

(1)  on their first cause of action, against defendants Atlantic, Singer and Kaplan, in an 

amount in excess of $20,000,000, plus interest, attorneys’ fees and costs, and punitive damages 

in the amount of $50,000,000; 

(2)  on their second cause of action, against defendants Atlantic, Singer and Kaplan, in an 

amount in excess of $20,000,000, plus interest, attorneys’ fees and costs, and punitive damages 

in the amount of $50,000,000; 

(3)  on their third cause of action, against defendants Atlantic and Singer, in an amount in 

excess of $20,000,000, plus interest, attorneys’ fees and costs; 

(4)  on their fourth cause of action, against defendants Atlantic and Singer, in an amount 

in excess of $4,000,000, plus interest, attorneys’ fees and costs; 

(5)  on their fifth cause of action, against defendants Atlantic and Singer, in an amount in 

excess of $20,000,000, plus interest, attorneys’ fees and costs;  
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